THE -
KARNATAKA
yoPs AND COMMERCIAL ESTAB
; ACT, 1961

S ¥ —

[KARNATAKA ACT No. 8 OF 1967

LISHMENTS

amended by Karnataka Act Nos. 36 of 1966; 4 of 1969, 33 of 19g7. i .-
198(6635 0f1997; 11 0f 2001; 14 of 2002; 28 of 2005; 12 of 2007; 40 of 202(!';1.10;
of 2021)

(First Published in the Karnataka Gazette on the First day of March 1967

(Received the assent of the President on the F ifteenth day of February, 1962)

An Act to provide for the regulation of conditions
employment in shops and commercial establishments,

Whereas, it is expedient to provide for the regulation of conditions of

work and employment in shops and commercial establishments and sther
incidental matters;

of work an{

Be it enacted by the Karnataka State Legislature in the Twelfth Year of the
Republic of India as follows—

COMMENTS
Synopsis
L Scope and Object
2 Legislative competence
3. Validity under Part III of Constitution

Scope and Object

Act being a beneficial legislation is aimed to secure and i_ntendefl to
ensure welfare of the worker — An urgent social need. M/s. Phillipos & Co. v
State of Karnataka, 1989(3) Kar. L.J. 473.

Legislatipe competence

Act is covered by Entries 23 and 24 of Concurrent list, Jugal Kishore v
Labour Commissioner, 1958 BLJR 223.

ithi i ) 24 of
Provisions relating to closure fall within Entry 26 of List I and Entry
L?St 1 (Correspondifg to Entry 27 of State List and Entry 27 of Concurrent

List of Government of Ind. Act, 1935, Manohar Lal v State, 1951 SCR 671 :
1951 MWN 763,
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1952 AEJ 409 close day does not violate Article 14
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provision (CBYCCE v, Manohar Lal v State of Punja, s Pun, [
. tsa

ablishmen

ing to weekly holiday is a reasonable restricy;

L lating tO icle 19(6) Constitution Manoyp, on t,
Provisions T€ thin Article » Vianohay | o e
ightof the PR (0 SC; Ramdhandas Tozs 2 Piniab, (1961 e
Punje, €5 1’:1111:’-,“ 0 Chicf Inspector of ShopS’AP : 51 tI 7, Grand Mangara' %
Mm”mnlsla i Inspector, (1959)2 LLJ 257 (AP); State of Bombay , 1 ]awadefcuv
Assistant Lt ,01'83' Sadasivam v State of Madras, ILR 1956 Mys. 35 "

, 9 Man !
62 Bom.s lé'llfﬁn L.R. 528 and P.A. Paul v State of Punjab, 64 Pun LR f;l; o
o State, 58 Pun. LK. :

t viol
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CHAPTER 1
Preliminary

. tand application
tle, extent, commencemen pp n,
be cla;l?elliotr}t\:lKamataka Shops and Commercial Establis},

(2) It extends to the whole of the State of Karnataka.

1) This Act May
ments Act, 1961

(3) It shall come into force on such date!

as the State Government may by
notification appoint.

(4)(@) It shall apply, in the first instance, to
Schedule to this Act, and to such other
Acts repealed by Section 42 applied.

(b)  Itshall apply, to any other area with effect from such date as the
State Government may by notificati

COMENTS

5. 1(4).— Area not limited to areas comprised in Cantonments or

is
Municipalities, Mazdoor Union, 4 Sakseria Biswan Sugar Factory, (1951)2 LL]

M?)l' Whetheri should not mean areas of local authorities see Diamond Sugar
ills v State of U.P,, (1961)2 SCA 61
itk bl 4

.

2 Definitions.-ln this

Act, u
(a) “Aduly”

nless the context otherwise requires.—
M€ans a person who has completed his eighteenth year;

—

-_‘_‘—-—‘—'_‘—-‘
L S‘l;all CO;

SNy
me intq force f - 5 LET 64, dated
29-8-1964 Om Ist October, 1964 by Notification No. PLM 115 L 2
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o Appfenhcg means a person age
o) vcarg.;],who is employed Whetheroi da not less than
the Purpose of being trained in any trzdirr:;enfttof
A , Cra 0

any establishment;
sganking company” means, —

the Reserve Bank of India;

"lfourteen
wages or not for
remployment in

:[(1’3)
- (i)

i the banking company as defined under th
e B

Regulations Act, 1949; anking

the State Bank of India consti
tu
India Act, 1955; ted under the State Bank of

(iv) a Subsidiary Bank as defined i
(Subsidiary Banks) Act, 1959 in the State Bank of India

(v) corresponding new Bank constitut
; e I ed und i
Companies (Acquisition and Transfer of Urrlndeerrtt:lfir?gasr)ﬂ:??

1970;

(vi) a corresponding new Bank constituted under the Bankin
Companies (Acquisition and Transfer of Undertakings) A*tg

1980.]
(¢ “Child” means a person who has not completed his *[fourteenth

year];
(d) “Closed” means not open for the service of any customer or for
any business connected with the establishment;

(©) ”Comercial establishment” means a commercial or trading or
banking or insurance establishment, an establishment —or
administrative service in which persons employed are mainly
engaged in office work, a hotel, restaurant, boarding or eating
house, a cafe or any other refreshment house, a theatre or any
other place of public amusement or entertainment and includes

such establishments as the State Government may by
ercial establishment for the

notification declare to be a comm
purposes of this Act;
(f) “Day” means a period of twenty-four hours beginring at
midnight:
hours of work extend

ployee whose

od of twenty
s irrespec

_four hours beginning

Provided that in the case of an em
tive of midnight;

e . i t
rg;‘:ﬁ midnight, “day” means a peri
e time when such employment commence

L e .
‘Act 25 of 1997, 5. 2(1)

Substituted for the words “twelve years” by At
33 of 1982, 5 2, we.l 4-12-1982. .
ct 25 of 1997, . 2(ii).

Clause (ba) inserted by Act
Ifth year” by A

Substituted for the words “twe
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n wholly or prine; s.z{")
¢” means a persont : bliq}l;m pt"C'Pal] 8
AFmplOYeC on with, any establishment vy

’ (\l‘

f I' Way
" jodical, contract or piece.ryy, Ork
or in it pvrl"‘ 1cal, though he receive ng’ 0
wl‘fma.ﬂli(ﬂl\ basis, even : gt- e, anv cl -S ey reWard f ' On
commiss cludes an apprentice, any clericy| (. Other me()r hig

Iabmn‘a:’(:fil;f a factory or industrial establigl,
of the stalt &

; Mment 1. Mbey
he scope of the Factories Act, 1948:‘but does m‘)”h() falq
ame

C >

Ud
Shal| bg

having charge ‘
uEn}PloYlet:m::e control over thp affairs of an EStabliShmenlli or
ha\{n:ige: members of the family of an employer i nd
include

ng | a
at or other person acting in the genera] managemmgzr;
e 1 .
?gntrol of an establishment;

, " a shop or a commercig] estabj
“Establishment” means P tablis

#Family” in relation to an employer means th
Fan:ilggllj:erl father, mother, brother Or siste
i\cr)}?(f) lives with and is dependent on him;

hment;
e husbang

Or wife.
I of such e

mpIOYQr

“Inspector” means an Inspector appointed un

¢ der Section 74 and
includes the Chief Inspector and an Assistant Inspector:

“Leave” means leave provided for in Chapter IV of thig Act;

“Night” means a period of at least twe
which shall include the interval between

“Notification”
Gazette;

lve consecutive hoyrs
8p.m.and 62 m,;

means a notification published in the Officiaj

“Opened” means opened for the service of
any business, connected with the establish
“Period ¢f work” me
at the disposal of the

“Prescribed” means

“Prescribed authori

“Regisyer of establishments” means a register maintained for
the registration of establishments under this Act;
”Registratio

Tegistration

any customer or for
ment;
ans the time d

uring which an employee is
employer;

Prescribed by rules made under this Act;
ty” xx x x x 51

N certificate”
of an establishpy
P" meang an
Carried on 4

: or whe
Ncludeg Officeg 5

means a certificate snowing the

g iness 18
Premises where any trade or buslﬂwe priy
Te services are rendered to customers,

4 ether
” torerooms,. godowns, or warehouses, wh
r 1 :
trade o P €Mmises oy

. 2 . - h suCh
B Otherwise, used in connection wit .
“ness, |, '
\___ ,

: ~ommercia:
i W does net include con
) Oitted by Act?\
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(W) Wages Act, 1936 (Central Act IV of 1936)

: SHOPS & COMMERCIAL ESTABL[SHMENTS ACT
KAZ: . —2tLa

TT— --9_

.shment or a shop attached to 4 f

li
C:;.[:apl;ﬂycd in the shop fall within the ¢
e

1948,
sgpread ove_r" teans the period betw
() ,ndthe termination of the work of an e

actory wh
ere the -
cope of the f aCtor]?é:SX:f

een the commencement
" . mployee on any day

nNages shall have the meaning assigned to it in the Pay ;

y ment of

Week” means a period of seven days beginn: s

() gaturday or such other night as ‘may%e " gINning at midnight of

pproved in writing for a

particular area by the prescribed authority;

v) e tk:e year commencing on the first day of January;
(2) ngg::g g{;se‘c’l“}’ﬁ;n;agﬁ:eﬁfﬁs;:a:ho is not a child and who has
COMMENTS
syﬂapsis
;  Closure
) Decisions
3 Commercial Establishment
g College hostel
5, Profession and Trade
6. Charitable institution
7. Employee
8. Contract
9. Excludes workers to whom Factories Act applies
1. Employer
I Shop
2. Business
. Chartered Accountant
4. Trade means buying or selling
1,51_\___M€1‘e associatisz_’—__ f_“___’__,__ft__#,_f-e/-—‘“
“osure e
Clostre must e both for busitess with customer 3?f9£11;§ L[;JL}‘:’I;

xXnr, . ; ¢ 3
mected vith the establishment, I'4

thak v Ramchandm,



COMMERCIAL ESTABLISHMENT
s & COMMVE

S ACT, 196
1 —— ————

Decisions Puttaiah v State of Mysore, 1961 Mys

. g 578, ¢,

Decisions !‘“(}%0)1 LL] 50 and State v S.R. & audhury, (1961)1 LL e of
- n

WP o B.S. Jain,

. * like without doiny bugin. - 673
ting accounts and the li & any bugine.. " 6
h ‘bldihg that wnting ey t be COrr . Wlth

ing open, may no
rs does not amount to keeping pen, may o e "
(‘Uﬂ‘h““l‘ ) . |
Jefinition. :
Commercial Establishmen

cial Establishment — Definition s exhaustiye,

S. 2(e) — F;ln:y::;;ndustrial Bank v_Authorzty ur'zder Paymens 0 ?1;];2
Zreé (i(;rgtgng;l LT 614 and South India Bank v Ptchuthayayapp an, 195,
ACT, :

MWN 744.

' lishment
ilw t-agency not forming estab ent
] Rwﬁwﬁm g Sta¥e, 1953 MWN 14?3. Lr. 32 bqt if it is part of Railwa
gsfa:{)lishmeﬁt itis not, State of U.P. v Brijlal Gulati, 1960 ALJ 42

Nursing homes and clinics are, P.A. Pay] v State of Punjay, 64 PLR 113
but under Mysore Act are exempt under Section 3(d).

Establishment may be scattered in several Premises,

Llectricity Board v Commissioner of Labour, (1960)2 LLJ 357
1961 MWN 184.

College hostel

Madrgg State
and on appeal

S.2(2) & (u) — College hostel — If establishment —

used for trade or business purposes or there is an element of commerce, it
cannot be considered either as a shop or as a commercial establishmen.

t of the students of the

Unless the Premises is

annot, therefore be an
n 2 of the Act. National

of Engineering (Society) v Laboyus Inspector, (1973)2 LL] 604 :
(1975)1 K

ar. L.J. 239,
Profession angd Trade

5. 2(e)(i) & (v)

— Profession and Tradge _ Distinguishing Features —
Carrying on Profession not same as ¢

arrying on a trade or business — Office
9: a Chartereq ACCOUntant or of 3 Fj rtered Accountants does not
mmercial establishment’ and

S.2(e) & 3d) —C
of the Sabha wj
train_ed them in VOcatio
malqng certain ediple
requlrements, to
U persong

haritable institution —1
S t0 run an

fexempt. The dominant activity
Orphanage for boys and girls. educate them for;
nal activitjeg and also employ their services f:

articles ang if those articles are found surplus to its
sell them an

than
Mmake som n those sales. More
were €mployeq by the Sabha. e
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i} NS ACTn
11

. t of profit maki

The elemen Ing or tradi i

" vlishment : R activity i

e, e sbiimen. TS L

ptab! (e) of the Shops and Eetop "

and 18 epﬁ?%tef;y;zullzi be entitled to gratt?i}:; p Esta'blishmenatz A?g
ity Act 0 v Commissioner of Lab;:r:'dgsg(le g

» 1983(2) Kar. L.J. Sh

pploy*’

G.208) — Duties of employee must h

. : ave proxi ;
S e ok B e o
emf at a prescri s o attend on
which work he could depute anothef is noli) Zﬂ time for a retainer and for
£7,0.C, 1961 MWN 621. employee, Lakshmipathi v

[n connection with’ sweepersin
Workmet, (1954)1 LLJ 123. . employees.—Colony are not, BIC Ltd. v

Contract

Contract and piece rate work :
prakash, (19582 LLJ 679. ers are also employees, State v Chandrd
Excludes workers to whom Factories Act applies

Thus field workers of a sugar facto i
ry to whom Factories Actd t
apply are employees under Act, State of U.P. v M.P. Singh, (19542 LL(]X;SZ':O

Members of employer’s family as defined in Section 2(j) are also not

employees.

Industrial Establishment
agpur v Employees,

e Corporation of City of N
LInion, (196051 LLJ

Industry, what is, Tests, se
959160)2 SCR 942 and State of Bombay Hospital Mazdoor
Employer
v Md. Kassam, ILR 1942 Bom.

loyees, Empero _
ey Shyam v State, 1962

v

1) 431; State of Bihar v
1958 AL]J 332.

r, Xemp and Co. v

S.2(h) — Need not have emp
107; Pathak v Ramchandrd, (1961)2 LLJ 57 (M.P.); Rad

All. W.R. HC 62; Shambu Prasad v State < Uu.P., (1960)1L
Gopal Singh, 1957 BLJR 43. But 8¢ “Apid Ali v State of U-P
An employee himself could be the statutory employe
Commissionerjior Workmens Corrlpensation,. 1955 MWN .724.
- pank is an em Jover within Gection 2(h)

Ss. 2(h) & 3(1)(h) Manager of abank! ploy e Mysore, e

and is not exempt under Section 3(1)(1’1) G.S. IOShi v Sta
Mys. L.J. Sh. N. 188.

+ w1 PUBLICATION



SHOPS & COMMERCIAL FSTA,B_':.'S."MFNT?ACT, 1961
KAR. SHOP" CT, 196

-_k___‘\\“-" 8‘2
LB .
| e s st be both for business With
— Closure must be CUstome

S, 2(n) and (d). ith the establishment, Pathak ¢ Ramc), ¢ ang

husiness connected with ' ndrg, (1963
also business o« )2
LL] 57.

. iah v State of Mysore, 1961 Mys. L], 578 St
Yocisions like Puttaiah v State of Mysore,  otate of 1
_’ q‘:,t,‘:l}?:;hﬂ)] LL] 50 and State p.S,R, Chaudhury, .(1961)1 LL] 673 }{U]diﬁv
it writing accounts and.the ke without doing any pugineg, ith
ustomers does not amount to keeping open, Mmay not be correct under th;q
¢ nets dr &
definition.

Shap

2(u) = In common parlance a place where goods are stored and so( i
et A(::r)uiua Pal'v BN. Ray, ILR (1951)2 Cal. 194 : 54 CWN g5 m

Premises would include even open area, if the OCcupant has j fixity of
tenure. Tenements which could be occupied for only a few hours in the day
vrould not be premises, Abdul Gani v State, 63 Bom. L.R, 317.

‘Includes offices’ etc.—This portion merely links on tg the majn
aefiniton ancillary places, Kalidas Dhanji v State of Bombay, (1955)1 SCR 887.

Carrying on trade or business and rendering of service must be on the
premises. Where the owner canvassed orders by g0Ing to customers and
delivered the manufactured parts to the customers it is not 3 shop (Ibid).

But if on a defined premises articles are received for and on behalf of
custorrers and are returned after doing the required work, service is
render=d on the premises, Homi . Bhajiwala v State, 62 Bom. L.R. 1021.

Godown of 2 shop though situate in another premises is
separa’e registration, State v Jamnadas, ILR 1955 Bom. 423,

Premises where cycles are stocked
seliing, and giving bicycles on hire
maintained by a transport company in
v State, 1961 MWN 193 : Cr. 27.

S. 2(u).— Trade means buying or selling, Guizari Lal v Karam Chand, AIR
1951 ] & K 17.

a shop requiring

Business

P g(endering services is, Lakshminarayan v Government of Hyderabad, (1955)1
-R 393,

Occupation for profits is the essence of business, Bata Shoe Co. v Union of
India, LR 1953 g

4 om. 1157 - 55 Bom, L.p. 746; Gannon Dunkerly v State of
Medras, 1954 Mwy 885 : ILR 1955 Maq. 832.

Chartersd Accountant
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' goTVICeS are rende
(103‘ o ] red Offi 1
rfﬂfi:;“wafwm: A« countants not ;i 'hi:: of a harien
: (0.0 tate of km'nnfakn, 1939(.“ Ka Purview of A Mk
X '. \ \

L

f‘l"”m N | tHiny

' &(ﬂ.“‘(*‘“*‘g(‘ hoste] - Joam, N ) M
(o) If establishmens |

" .
5.0 trade OF bBusiness purpx
1"‘:1:‘ . considered l‘ithgr :Il :Th:\w there is an el
o™ College hostel intended onlvpf(? Y ol s
ogre 18 n(‘lﬂ;(‘{e;ﬂ S‘fﬁop npr 3 mﬁ‘m;r:i}: benef;
(I ““La?(c d ﬁ0 ;em on 2 of the Admuhhhghm‘“m 2
(-—.tahhshm‘]’ R SRS ll)\der Clause (i) of ¢ t cannot, there
wetitute Of Engineering (Society) o Labouy Inqmr?:ch{;“ 2 of the A
Spector, (1973)2 1

l.’n'mg "\ﬂ F‘h’
Pﬂ‘\f‘hl‘ of cOm

mercial aqpah
t of the stude

Mikes iq
mFrrp. it
“thm'
Mty of 'hﬂ
l.{"finvd by
fore be an
ct, Nutionul
604 . (197511

!
Kar. L-]' 239.
S, 'z(v) &Pr(ef)f.‘—_l’mfossion and Trade — pigy

gt i s
of 8 ?ithin the expressi = Of,a Firm of Chartered AT et — Office
- sof the Ac:tp t ion of “Shop’ or ‘Commercial countants does not

rovisions 0 not applicable to them — Explai establishment’ and
" Giate of Karnataka, 1989(3) Kar. L. 473, plained, Mis. Phillipos & Co

Merc association

§. 2(3).—Mere association of some -

: b persons without providi .
_musement or entertainment’ is not a commercial estab‘;irs.ohwmd lntg .?."Y public
» State of Mysore, 1971 Mys. L.J. Sh. N. 160. ent, T.A. Appaji

3. Exemptions.— (1) Nothing in this Act shall apply to,~

(a) offices _qf or under the Central or State Governments or local
authorities, except commercial undertakings;

(b) any railway service, water transport service, postal, telegraph or
telephone service, any system of public conservancy or sanitaton
or any industry, business or undertaking which supplies power,

light or water to the public;
(c) railway dining cars;
(d) establishments for the treatment
mentally unfit;
'[(dd) establishments of the Food Corporation of India;]
{ medical practitioners in which

practitioners anc |
hree persons are employed;

or care of the sick, infirm, or the

(e) officers of legal
not more thant

(fy officers of ‘| banking company 3|

he business
employed about the busin®
e ?gn{)igfgg in Clr;uses (a) to (f) aforesaid;

_m—_____‘_’/_‘_,__f
; f 1980, 5. ,
i Clause (dd) inserted bY Add --itTh: Reserve Bank of India

¢ N Substituted for the words
4.12-19872.

of any establishment

,_,...__.-—_.-—--
e ———
——

2, WEI u-ﬁ'l')ﬁﬁ
by Act 3o

of 1982, 8 3 wef

2A .
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| |
(h) persons occupying positions  of Management in st

: establishment;

. sons whose work is inherently intermittent, sy
(i) P:;; takers, watch and ward staff, or canvassers; and

: directly engaged in preparatory or comp}ementa
iy \}:zeor:lgnguch as, c){earing and forwarding clerks responsible for the
despatch of goods.

(2) Nothing contained in Section 11 or sub-section (1) of Section 12 shal]
apply to,—

h as driverg

(a) shops dealing mainly in medicines or medj

cal or surgicy]
requisites or appliances;

(b) clubs, residential hotels, boarding houses, hostels attached tq
schools or colleges, and establishments maintained in boardin

schools in connection with the boarding and lodging of pupils
and resident-masters;

Means any premises in whijch
upply of dwelling accommodation

(c) stalls and refreshment rooms at #
ports or aerodromes;

(d) shops of barbers and hairdressers;

() shops dealing mainly in meat, fish, poultry,
(except ghee), bread, confectionery,
ice-cream, cooked food, fruits, flowe

ailway stations, bus stands,

eggs, dairy produce
sweets, chocolates, ice,

IS, vegetables or green

fodder:;

(f) shops dealing In articles required for funerals, burials or
Cremations;

(k) shops dealing in news
Newspaper offices and



S & COMMERCIAL F
_ KAR, SHOPS & COMMERCIAL ESTAB ,

il [ e i — _”_'i”N_NSTS ACT, 1961
L 15
retail trade carried on at
irade is subsidiary or

O\hibili(\l\ or shnw -

(m) an exhibition or show, if

ancillary only to the m e T

ain purpose of the
oil mills and flour-mills n -
(n) 1048; ot registered under the Factories Act,

(0) brick and lime kilns;

(p) commercial establishments en .
bronze and brass utensils so f gaged in the manufacture of

gy aras it -
melting in furnaces. rasitis confined to the process of
[(q) Information Technology Establishments;

() Information Technology enabling services or establishments;

(s) Bio-Technology and Research Centre i
epidemic and other diseases.] s or establishments of

(3) Notwithstanding anything contained in sub-section (1) or sub-secti

12 -section
(2), the State qu.emment.may by notification declare that any establishment
or person specified therein shall not be exempt from the operation of such

provisions of this Act as may be specified in the notification and that the

provisions of this Act specified in such notification shall apply t
establishment or person. apply to such

(4) The State Government may by notification exempt establishments
where the nawure of work is.—

(i) intermittent, or
(ii) seasonal, or

(iii)  for ashort duration, not exceeding two months, and it is difficult
to enforce the provisions of this Act,

from all or any of the provisions of this Act, subject to such conditions as may
be specified in the notification.

COMMENTS

Synopsis

B Exemptions

r A Ayurvedic Aushadalaya

3, Charitable institution

4. Position of Management

5 Chairman and Secretary of Co-operative Society
6. Exemption valid

7 Club activities carried on by Club

L]

15 Clauses (q), (r) and (s) inserted by Act No. 11 of 2001, w.e.f. 1-6-2001

A KLJ PUBLICATION



KAR, SHOPS & COMMERCIAL ESTABLISHMENTS ACT, 1961
- s '—H——w

16

s Subject to conditions

Fxemplhions
G 3. — Exemptions -

b-section (2) exe
pening and wee

_ Clauses (a) to (f) exempt establishment from A
and & mpts osln.blishmo‘nts from provisions relating tCt
dosing, © kly holidays. Clauses (g) to (j) of Section %1,
exyemp! persons.
establishments can be carried on throy

oxery ted persons even on close days? see State v Hiralal, ILR 1956 Bom. 787
and P.A. Paul v State of Punjab, 64 Pun. L.R. 113 that if establishments are not

exempt, even exempted person cannot work on close day.

S. 3(1)(a).—Workshop of municipal transport undertaking would not be
i 1953 SCA 302, Baroda Borough Mun. v Workmen

exempt, Banerji Mukker] :
1957 SCR 33; Corporation Nagpur City v Employees, (1960)2 SCR 942.

Sections 3(4) and 42 — Karnataka General Clauses Act, 1899, Section 24
pavment of Gratuity Act, 1972, Sections 1(3)(c), 4, 5 and 14 — Mysore
Establishments Act, 1948 (since repealed), Section 6 —
stablishments — Power conferred on State Government to
g exemption from operation of Act, in respect of —
P.we- is confined to establishments where nature of work is intermittent or
~; for short duration not exceeding two months and there is no
eneral exemption, as contained in repealed Act of
particular class of establishments — Notification
by State Government in exercise of power under

repealed Act of 1948, exempting co-operative institutions as a class, from
operation of Act of 1948, survives no longer as notification is inconsistent
with provision of new Act of 1961 which came into force with effect from
1-10-1964 — Employees of co-operative institutions, held, are entitled to be

paid gratuity on retirement.

N.K. Jain, C.J., V.G. Sabhahit and H.G. Ramesh, J]., Held: The provision
enabling the State Government to exempt applicability of the Act to any
establishment, by notification under Section 6 of the repealed Act, is not
contained in the re-enacted 1961 Act. Under sub-section (3) of Section 3, the
Government has only power to apply the provisions of the Act to the
establishment, exempted under sub-sections (1), (2) and (4) enables the State
Government to exempt establishments from applicability of all or any of the
provisions of the Act only where nature of work is intermittent or seasonal or

for a short duration not exceeding two months and it s difficult to enforce the
4) of Section 3, the

provisions of the Act. Apart from sub-section (

Government is not empowered under any other provision in the 1961 Act, to
exercise the power of exemption which had been contained in the 1948 Act.
Heruce, it is clear that the provisions of the 1961 Act, are inconsistent with the
provisions of the 1948 Act and hence, the notification issued under the 1948
Act would not continue even in accordance with the provisions of Section 24
of the Karnataka General Clauses Act. . . . There is no provision for general
exemption as contained in Section 6 of the 1948 Act and in the 1961 Act, and

Whether norn-exempted

Shops and
Cormercial e
issue rotification grantin

seasonal
prcvision for granting g
1948 in respect of any
dated 17-5-1952 issued

(D8 s ol T S SRS LS i e
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hence, a C 0-Oper
Payment of Gy
the 1948 Act, would not

17

ative ‘inci(‘ty is not
ete $ y it exempt from the applicatio
atuity Act, . The notification d b oy s

cont ated 17-5-1957 issued under
reasons stated aboye. nue to operate under the 1961 Act for the

Co-operative Societion 1 ¢ N.S. Stinivasamurthy and Others The Registrar of

(FB) : ILR 2003 K. !4”8 é(gr(rll;gt)tka Bangalore gnd Others, 2004(1) Kat. L.J, 1794

Establishments.' Rules, 1;%2:?&11?“1\ Karnataka Shops and Commercial
Section 2(4)(iii) |

s Karnataka Labour Welfare Fund Act, 1965,
\ = Life Insurance
notice and dema

M. notise | Slorbporation of India assailed show-canse
it . ore¢ 1ssued by respondent-Labour Ins ectors —
‘g{:\ettrl;rcgsgtloner-hfe Insurance Corporation is an establishrr{)ent under
2 Tedn Sectri‘(‘)‘:igtoeéimlpi_tffr?m application of Act of 1961 and Act of 1965
y e Lite In ; : 45 s
cavil of doubt that Centry] o Surance Corporation Act, 1956, it is beyond
Insurance Cor

' vernment has all pervasive control over Life
ur poration — This Court ynder 3 considered opinion that
pet1t19ner-C0rp9rat10n an establishment under Centra] Government and
applying exclusml} clguse (a) of sub-section (1) of Section 3 of Act of 1961,
exempt frorf_l application of said Act — Impugned show-cause notices and
demand notices quashed —
Ram Mohan Reddy, |

Writ petition allowed,

( . Held: The Court do not see any reason te deviate
from the view taken by the Kerala High Court. The petitioner-Corporation, is
an establishment under the Centra] Government and applying the exclusion
clause (a) of sub-section (1) of Section 3 of the Act of 1961, is exempt from the
application of the said Act. Sub-section (4)(iii) of Section 2 of the Act of 1965
specifically defines “establishment’ to m
establishment includin

ean a factory, motor omni, any
g a society registered under the Karnataka Societies
Registration Act, 1960
or State Government. Having held tha

etc., but not to include an establishment of the Central

t the petitioner is an establishment

under the Central Government, though the word “of is used in the said

section the same is to be read as ‘under’, whereby the petitioner stands

excluded from the application of the said Act. The writ petitions are allowed
and it is declared that the establishment

of the petitioner is exempt from the
application of the provisions of Karnataka Labour Welfare Fund Act, 1965
and the Karnataka Shops and Commercial Establishments Act, 1961 and the

Rules 1963. The impugned show-cause notices and demand notices stand

quashed. — Life Insurance Corporation of India, Divisional Office, Mysore v State
of Karnataka and Others, 2005(5) Kar. L.J. 564 : ILR 2005 Kar. 2701,

Definition of ‘Commercial establishment’

Section 3(1)(b) — Definition of ‘Commercial establishment’ — Mainly
engaged in office work etc. — Definition clause is exhaustive clause —
Question of exemption — Held, rendering of telephone service by petitioner

cannot be held that it would be entitled to seek exemption from application of
the Act thus writ petitions are dismissed.

1 : i d Commercial
Aravind Kumar, ]., Held: Section 2(e) Qf the S”hops an 1
Estagiliz;hments defines “Commercial establishment” to mean a commercial

or trading or banking or insurance establishment, an establishment or

A KLJ PUBLICATION
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smploye :

" 1 which persons CMPIOYec are maiy
Ace M sHHoner as seen fr “1ha ,
prvice Aty of the l"' Om th@ a Beq In

s GOT
iatrative & § acVity onstrued 80 as Foe
| and be Ccon a! ex ”\e
rk o1 -anno iew of the Actand defin:, Clude ot
‘ he purview anc df‘flnitirm cla. e

to anprh [r(\'lnt
- nt case the nature of the activip, U5 g
on a commercial ventyre and tha); of

N 3 )

L

Wj':;::wr- CMI‘HT'T 1in fhe instd
™ we clause ¢ nes 'ora;:?dthe agreement itself and rend an Foyr
‘*"““P:,:aﬁnn as ! wqiftilt;(othef services by petitioner as a ]iCense(;n B of
; B o to seek exemption from the applicatig r:‘-annnt

od Senior Counsel appearing for petii, o tthe
e ents are gxmnpted under Se.ctfon 3(1)(b)
mabh.«; and it stands rejected. Hence, it is held that exempy;
(annmbfacc:l-‘“"%ﬁlm 3(1)(b) of Karnataka Shops and Commerc?n
rovided une 0; st applicable to the facts on hand and same would bal
Establishments AC tablishments. - Mr. Prashob Balakrishnan P ;

‘ Htioner-es
i“aPP]“_ab:;;:,:r ;,}:;m-tnr, Bangalore, 2013(3) Kar. L.J. 304B.
» Seniot . ) i
The S 1 futher proceedings on the file of the Metropolitan Magisty,,

To quash

i h Act, 1885, Section 4 — Constityys:
o0 3(1)(b) — Indian TEIEgrap ’ ’ ] nshtutl()n f
dSeC::_’:cig );'_26 and 227 — To quash further proceedings on the file o t}?e
E ;:o Jitan Magistrate — State Government ha§ NO POWers — Appropriate
e the Central Government — Definitions laid down in differen

the

sovernment 1S . ! (
;,(;cmmsidered _ Petitioners-establishment is registered under e
Karnataka Shops and Commercial Establishments Act — No exemption js

Jlowed — Held, petitioner-establishment would not be entitled for
exemption under provisions of the Minimum Wages Act, thus writ petitions

are dismissed.

Aravind Kumar, ]., Held: A short but an interesting point of law is involved
in these writ petitions and said question being common to all these writ
petitions they are taken up together for consideration and disposed off by
this common order. . . . .. Quashing of the complaint in C.C. No. 813 of 2008
on the file of the Metropolitan Magistrate Traffic Court I, Bangalore, at
Annexure-A and for a declaration that Central Government is the
‘appropriate Government’ under the Minimum Wages Act, 1948, to initiate
proceedings against petitioner-establishment in respect of its activities and
not the State Government and for a further declaration to declare that
provisions of the Minimum Wages Act, 1948, are inapplicable to the
E:'rgf’n“‘i‘gsmblIShment/Industry ...... In the said writ petitions petitioners
e T sought for quashing of the proceedings initiated by ngoi'
e E)firC:l)lr, Govgrnrr.lent of Karnataka before the ]urisdlctlor;(é
Shops and Comme ged WOlahO,n of certain provisions under the Karnata :

- ercial Establishments Act. Said writ petitions came “
d a direction was issued. . . . . . On such diredilig
hot€ came o be re-examined by 2011
°T¢n and an order came to be passed on 152>

and 14-9-2011 regpect
. e ; ishment
to which Minimugl Veiy by concluding that petitioner is an estathhgzion

Wa : : S
3(1)(b) of th 8€S Actis applicab ted under >
¢ Kamatala Shops al?cri) égniri\aerrlgi;()]g:t);%rﬁghments Act, 1961

respondent-authoritjes
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and praver for exemme ‘
repr(‘s}vn:’alinn:1lea[-(;:;il.17‘};(|)‘|“|1 ‘snught for, by the petitioner vide their
the petitioners have came to be rejected. . . . ., In these writ petitions

2009 and WP, Nn.]?;;s’;ﬂsn?”m grounds as was urged in W.P. No. 5039 of
criminal. complaint lo4 of 2005 and ‘have sought for quashing of the
violation-of the provisi. g:‘i : R/){in:hme rewonde?\t-authorities for alleged
raised by the | § um Wages Act. .. ... The contention
issuenot)ifce or l?\?:ll:t};{ Counsgl for petitioner that appropriate authority w©
be the Central Go lProceedmgsagamst petitioner-establishments would

vernment and not the State Government cannot be

accepted and its stan i 2
found in Section 3(1 )(l?)sol;.:t]}?gtgl?(; : sa d Ehus, e i ’te'l e ok
understood in the context | ps and Commercial Establishments is to be

N 1 ext in which it has been inserted and other services
which are also exempted under clause (b) also has to be taken into
con§1derat1011 for example Railway services, postal, tel h [
business or undertaki i i e e gy

: dertaking which supplies power, light, or water to the public is

also }ncluded in the s«’i_ld exemption clause. . . .. Petitioner-establishments in
the instant case undisputedly had got themselves registered under the
provisions of the Karnataka Shops and Commercial Establishments Act and
later on did not continue the registration on the premise that they fall under
exempted category‘as defined under Section 3(1)(b) of said Act. In view of the
fact that the establishment of the petitioner is held to be establishment as
defined under the Act and schedule employment under the Minimum
Wages Act, it cannot be held or construed that the petitioner-establishment
would be entitled for claiming exemption from the provisions of Minimum
Wages Act, 1948, and it is inapplicable to them. In that view of the matter
Point No. 3 formulated hereinabove is to be answered against the petitioner
and in favour of the respondent-State. - Mr. Prashob Balakrishnan P. v The
Senior Labour Inspector, Bangalore, 2013(3) Kar. L.J. 304A.

Ayurvedic Aushadalaya

S. 3(1)(d).—Would include Ayurvedic Aushadalaya, Vaidya Ambashankar
v Municipality of Ujjain, MBL] 1956 HCR 918.
Charitable institution

S. 3(1)(d) & 2(e).— Charitable institution — If exempt.

The dominant activity of the Sabha was to run an orphanage for boys and
girls, educate them on train them in vocational activities and also employ
their services for making certain edible articles and if those articles are found
surplus to its requirements, to sell them and make some money on those

sales. More than 10 persons were employed by the Sabha.

Held, Charitable institutions as such were not exempt under Section 3(d)
of Karnataka Shops and Commercial Establishments Act. Because the
Sabha’s constitution provided for the welfare or the .treatment gf }nfltr}r}n
persons, that would not make the Sabha an establishment within the

meaning of clause 3(d) of Establishment Act.
not necessary to make

The element of profit making or trading activity is
an establishment a commercial establishment. The Sabha was an

A KL] PUBLICATION
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tablishﬂ‘e“t OV § be ntitled t0 87
< emploﬁvwc‘;“m d b oner of LaboM" WP 6269 0f 198, Yment o s
N g N. 3% 510155
Kar. L) Sh.I\- g 2, 198';(%
position OfM“”"S‘""’" t 2
5 31)(h) ~ position of Managemen —Owner of sho
cu;'Jy Frperor ¥ 4. Kassam [LR 1942 Bom. 107. P cannoyy,
occupy .
ghould he be nO regarded as an employee? Ibid. Saig,
' i _put would incl
Need not pe ultimate manager nclude
amount of trol of the affairs of ﬂ'ﬁ ?Stabhshmmt' eg ‘:’i havil’lg
classes of workers, CM% 503& '_"m“:‘,sm of Worka's.'c ePamn::“ain
W. onappeal 1957 - §.V.0.C. v Commissioner - ts oy
L) 771 on appeal 1960 % 440 and Jayems Engineerin of Laboyy (‘i’ﬂ. "
Commissioner for Workmen S Compensation. 1960 MWN 587 8 Co.p 4 ddigﬁ?;)jl

Test of status 15/ nature and duties of function assi
111 (1961)1 LL 18; Salem Sri Ramesons i,
k

ds Bank v Panna
ﬁ)f Workmcn-g ,Wp‘"wrhm. "Q“n lL] 10 n vAddiﬁomi

Person occupying position of management does not instany
orders of tranafer coase O be. Jayems ESla‘nhes hand;
WETS "N‘"‘"ring Co%

over charge on
Additional Commissioner fof Workmen ¢ Compensation, 1960 MW
' N 587

Chairman and Secretary of € o-operative Society

S, 3(1)(h).~Chairman and Secretary of Co-operative Soc
lety - |

employers or persons in management - The

and Secretary question whethe j

Kamataknars‘\hg;,: cmd““l"’lllw Society pmnu'mtd for umt:-; - (.:h“nmn

FSONS OCCUPY! Commercial Establishments Act ‘n‘;mnon of the

State of M after evidence is let in Y 9 4 question of
ate of Mysore, (197102 LLJ 139 : (197012 M L. “ z“flgappa P r——

Ss. 3(1)(h) & 2(h). —Manager

T b M . of a bank is an employer within Section

LJ. Sh. N. 188. Pt Section 3(1)(h), G.S. Joshi v State of Mysore, lmMZ(:s}

Exemption valid

S, 301M).— Exempts .

Workmen's Compensatson D7 nlu::vhn: valid, Philipose v Commissioné! o

S. 3Q2(b). —Club activiti

oo Mdmﬂﬂmmmmw Club — No element o
cr club rot commerdial among members — Wnﬂtm’ﬁ

w'“'"“m provided only to establishment or shop — Where 9""“.&

to in Section 32 mﬂamﬂmmdmﬂ“d’
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6.3
CL .. Incidental to the object —=
es - B Y e siggpiont; ’Cls

Charg]ish“‘mt;h for preparing and Supplying ;;: the clyp the

estd " aintains Bars for the benefit of their me iy

]son

als0 consumption of their members

t - quests are supplied with refregh,
od for the supplies made. No sale ig
d h transactions are not permitted, T

rticles are fi)ﬁeddbfy tl:f Committe? of the club, U
stalishmen huﬂder Section 2(i) to mean  shop a1 Act an
esfabliShment‘ | g‘E:'lcljlals Otp b?-r commercial establishmerﬁsor_a commercia!
jefined: A commer i ets ad_ ishment 18 defined under Sectii,re zs;eparatgly
means (1). L dor. rg lng b banl.qng Or insurance estabrl]'s}fe) Whl?-h
- establlshme“_t ora rll(loqu_stratlve Service in which persons are‘ ment; (ij)
emplo}""d in office wfor ; (iii) a hotel, restaurant, bOarding s ﬁing}ixged or
cafe or any other refreshnment house; (iv) a theatre of g house, 2

ublic amusement or entertainment; and (v) all the est any other place of

P ablis
Gtate Government may by notification declare to be :mCeor;;t]S rr?: t'h(i
i ICla

tablishment for the purposes of the Act. . . . . A shop is defi
ge?cﬁon 2(u) of the Act. (i) where any trade or businessoi}; észirc:fefiln ceafl,l,n\d &t
where services are rendered to customers and includes officers, storel’r(;;i’-nc;r
godowns and \_Narehousejs ....Inorder to attract the definition of commercia]
establishment it must be in a place of work and an activity is carried on which
has an element of commerce or trade . . . . . In order to come within the firs;
clause of the definition referred to above, it must be rendering administrative
service in which persons are engaged in office work or a hotel or a restaurant.
.... What we are concerned in the present case is whether a club where:
services of the nature referred to by me earlier are rendered or amenities
provided as referred to earlier is an establishment for the purpose of the Act.
Ifitis not an establishment for the purpose of the Act, the question of profit
motive or absence thereof would be irrelevant. . ... If a club engages itself in
sale of goods to non-members or render certain services to non-members
such a club can certainly be classified as an establishment for the purpose of
the Act. But as long as services are rendered or amenities provided only to
members or their guests thereof, it is by reasons of contract entered into by
them being members of the association and not otherwise. Such service
annot by any stretch of imagination come within that class of club which is
referred to in Section 3(2) of the Act. Hence, the communication sent to lth“
Petitioner making applicable the provisions of the Act is quashed, Banglc; g;e
Clubv Senior Labour Inspector, VIII Circle, Bangalore, DD: 17th December, 1995,

1994(1) Kar. L.]J. 365.
Subject to conditions

> 3(3).~Instance of exemption subject to conditions, see Thanga
Uchirapg]]; City Corporation Bank, (1960)2 LL] 209.

velu v

Tiy
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KAR. SHOPS &t S, 4q
2 - CHAPTER 11

Registration of Establishments
el

- ithin the peri
con of I’Jsxmblisqmqentsér (]e)st‘:avblishme;tpqe}:l\(l)ld SPecifigq in
" Reﬁi-“m"o:;“\ employer of ;‘iergent in the prescrilbed f:re”d ' the
sub-sectio :i“' area C”“("em(?d"gesd containing, — M togethe,
' . ﬂ e rescfl ’ 4
]ng \l‘l.h“ L . n]a be P )
wit]h cuch fees as Z’of the employer and the manager, if any;

e nam
(@ ¢

f the establishment;
ctal address O
(b) the p(\

(€)
(d)

o, if any, of the establishment; and
the name, .

I other particulars as may be prescribed.
suc

statement and the fees, the Inspector sh
1e L

1éC - 4 alL Oon
(2) On receipt (1t‘glrrech1ess of the statement, regls]taer the establishm,
satisfied alwotgt ﬂ:btliqhme“ts in such manner as may be prescribed, 4,
. ; establis

the register 0

istration certificate to the e, lo
ibed form, a registra , Ployer. The
issue, in Pfefggg’:ti shall be prominently displayed at the estabhshment

ioned in column 2) b :
e AL from the date mentione o
3) W‘fﬂ‘megt‘;{,zsﬁg:nf mentioned in column (1), the statem
of an

bEing
ent in
d Shal]

b-section (1 ent together
¢h fees shall be sent to the Inspector under sub-section (1).
W
Establishments Date from which the period of th;
g days to commence
1) (2)
(i)  Establishment existing on the (i) ’_I'he date on which this Act comes
date on which this Act comes into force.
into force
(i) New establishments, (ii) The date on which the establishment

commences its work.

'[(3-A) In case the Inspector is not satisfied about the correctness of the

statement together with fees under sub-section (3) shall within thirty days
fror_n’the date of receipt of the same communicate to the employer his
decision for refusing to register the establishment with the reasons therefor,

failing which the establishment shal] pe deemed to have been registered.]
1(4) A registration cert

. lid
; ificate issued under sub-section (2), shall be vail
for 3[five years] and sha]] be renewed ‘[before the expiry of the penOd ¢

Sub-section (3-A)i
ub-sectiong (

Substituted for the words “q

: n
Substltuted for the wordg ”froenz{e

by Act No, 28 o 2005, w.e.f. 1-4-2006

YAt330f198, ¢ 4, w.ef 4-12-1982
ar’ by Act 25 5£ 1997 . 3(1)()

year to year” by Act 25 0f 1997, s. 3(1)(i)

W R
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re jstration certificate] on Payment of such f
bé hmscribet . i
1(5) The registration certificate iésu@d
{ Or  renew
ed be

sencement of the Karnat
comn aka Shops and Commerc fore  the

Anu"“i““;‘m) Act, 1997 shall, on sych comm
{1 the expiry of the period of registratio gty ¢
employer of every such establishment sl

pefore the expiry of such period in acco

2[(6) In case the Inspector is not
statement or the renewal application
other condition of renewal shall within thirty days fro

_ m

AR. SHOPS \
KAR. S _A‘755(‘(_)MM_FR(|ALESTAB| ISHMEN
<ISHMENTS Acy ,

9%
B

——

and in gyc
Such ma
NNer a4 m
ay

nall renew his regi
rdance with sub-section @]

to renew the registration with the reasons therefordef;iisﬁ?lg for }:‘Qf}l..llsilﬁ
’ which the

registration certificate shall be deemed to haye been renewed

(7) In case the certificate of registration or istration i
received by any employer within %he period sprei?f%ailnosﬁsf:é?:ms Izsﬂxmt
(6), the EmPIOYf_fr shall display a self-certification statementns(er;* )l;)r
Iegistergd post with acknowledgement due to the Registering Authori v :
registration or repewal, as the case may be, along with the acknowled etr)vge;):t'
to that effect stating that he has got the deemed benefit. In case the ceﬁifi_cate
of registration or renewal of registration as the case may be, is received by the
employer subsequently, such self-certification shall be replaced with a
regular certificate as soon as the same is received.

(8) If any employer has falsely claimed the benefit of deemed registration
and has displayed such self-certificate under sub-section (7), he shall on
conviction be punished with an imprisonment of not less than six months
and with a fine which may extend to five thousand rupees.]

COMMENTS

Sections 4 and 30

S. 4.—To prove contravent
established that the person ha
Labour, 1961 BLJR 151.

ion punishable under Section 30 it must be
d an establishment, Sheo Shanker v Supt. of

; . duty of an
5. Change to be communicated to Inspector.—It iy :;; c;llgnge in

employer to notify to the Inspector, in the p reactilied fc(i)mg tion 4, within
feSpect of any information contained in his statement under ECt r sl;all on
fifteen days after the change has taken place. - Inspte ¥ (s)s make the
receiving such notice and on being satisfied about its correctness,

i d the registration
coonge | ‘ hments and shall amen
Kt o oo e ey if necessary-

Certificate or issue a fresh registration certificate,

. ) - 3(1)(iii)
Sub-section (5) substituted by Act 25 of 1997 6 2005, w.e . 142006

Sub-sections (6), (7) and (8) inserted by

...... o a TN
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KAR. SHEZ o be communt}c:ilte;;l ltjtl) Irw,p@ctw.\Th
ing of €515 o on days of his closing 11n£d0i i: lShment, notify te

Closing within fiftee \ate of such F](?surc and return t.he regiStrat- 0
. - thou” on receiving the? information, and 1 on
sha remove such establishment froy, the regiesltn :
| the registration certificate: er

8 tablishment

b '\1 ﬂ ‘ Cal]cc : H .
“3“ST:1:Ii<nmt‘““‘ and Inspector does not fefi‘fl"e t?e uc}fo;matmn, but j
ol esavit if the Ins : nt has been ¢ osed, he m

1ad that 1 stablishme
5n-,‘r1d(‘l' the e

d re
‘ofied that et Y Temoy,
ohen tablishment from
such establis

tment orders.—Every employer, emplo

i ying an
n , - : y
1[6-A. Issue of al"l’p:1 with his eStabh_s.hme_nt, shall issue an appomh'nem
rson in OF in com:iecthHg the name, designation, wage scale of such Person
' icatt

order in writing in ditions of his employment and serve the same

) i - On sy,
and terms andhqopy days from the date of appointment in hjs estabhshment
N rithin thir

person W 1

ees appointed in any establishme

Provided that in ;ilzﬁ tOf grfnptll?g Karpf;tak . Shops and Co

to the commegceendment) Act, 1997, the employer of such esta

Establishments ( T et issued any appointment order in Writing to gy,

shall, if he has no ‘gate in writing to the employee INCOrporating therejn his

employee, ?On"gggl and wage scale and the terms and conditions f

namieéwie:;%l;d serve the same on him within thirty days from the date of
:ﬁ: commencement].

Nt prioy
Mmercjy)
bliShment

CHAPTER III
Hours of work

7. Daily and weekly hours.— (1) No employee in any establishment shall
be required or allowed to work for more than nine hours on any day and
forty-eight hours in any week:

Provided that the total number of hours of work including overtime shall
not exceed ten hours j

D any day except on days of stock-taking and
Dreparation of accounts:

Provided further tha

t the total numper of overtime hours worked by an
empioyee does not exceed fifty in 5 Period of three continuous months.

2) No young person X X x x x] shall be allowed to work in any
esiablishment foy more than five hours in 4 day.

7 fix the limi* for overtime WOZ‘Z:S
di s ci V- Upadhyq o <-P. Fernandee, AIR 1957 B 6
MG State, 1954 Ar. LT, 104

———

QF(t’G 6 A —‘_‘_‘—-—l_‘_‘—-_h i B DPTTIRE_a
"":1 “16-A inserteq Y Act 25 ofjcgy o . ———
1€ worcg ”between tha - o .
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’ 1

¢ overtime work.—(1) Where an p——
€ works in an
y

-

wage jan ni :

gx ;awt fof n\(‘)]re x:/‘eik helli\a‘l\lo}lrs in any day or f

v a S in respect of such ove(r)tr' more than
e

5' h
v - 1
1ot T i
25y e el v
A 41 : : .
ged® " urposes of this section “normal wages”
ges  means the basic

the } ) 5
y FOT " ch allowances, including the cash equi
l;.__ ]“5 su ; as eqlllvalen
. 7}1 o  the eolfwcesilon_al Sale to workers of f0030£ the advantage
worker 15 or the time being entitled to, but d(g)easlﬁzta'ndlother
d include a

.fulﬂb
e the
"~
s equivalent of
ash € the advantage accruing through the

The
O . le to @ worker of f :
al sal€ of foodgrains and :
< nCeSSIOn } other articl .
L-impute 25 often as May be prescribed on the basis of thees shall be
Pl of foodgrains and other articles admissible to a stan dardnflaaél'r'num
hy.

quaﬂ
' 1.-”standard family” .
Explanat_lon y’ means a family consisti
s or her spoUS€ and two children below the age o??olj?t:egn ())(i;n

Joyeer
emp '};g n all three adult consumption units.

req!
. " 1 i
ion 2. adult consumption unit” means the consumption unit

Explanat

of amale above the age of fourteen years, and the consumption unit of a
female abOVe the age of fourteen years and that of a child below the z;ge of
< shall be calculated at the rates of "8 and 6 respectively of one

fourteen year
adult consumption unit.

(4) The State Government may make rules p

(a) the mannet in which the cash equivaie
h the concessional saletoawo

accruing throug
and other articles shall be computed;

(b) the registers that sh
purpose of securin

AN i SN E e
COMMENTS

rescribing, —
nt of the advantage
cker of foodgrains

all be maintained inan establishment for Fhe
g compliance with the provisions of this

o L e

Sections 8 and 7
. the limit foro e
s [R 1957 Born. 64 and

Ss.8and 7.—The provisos to Section fix
Upadhya U =

overtime wage, Cf. P.V.N.
Lakshmaiah Naidu v State; 1999 An, 1T 108
_ of an em loyee N an
of work © "ad qhafﬁ tz;ceed five

) ;
C. Interval for rest o TI0E Penods
. . - O } 110U - A
fi ed that P = five hours peto€ ne

istabhshment each day chall be 89 ;
‘}'\O“TS and that no such perser ghall wOr™ '
2s had ar interval of rest at Jeast one out: 5 empioy€® 24
- ; of an © 2 B
i0. Spread- _The eriods © AL arval TOT TC . they
pread-over. Th 2 p 4 that, inclusive of s -;1;9.
in al .

>stablish S '
o) fixe : 7
ment shall be S ) than' welve nours 0 & y

“hall not spread-over mo
-
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. RCI
MR.SlmrﬁunMMF : S‘“fa;
2

losing hours.—(1) No establishment shall op, A

s & Josed later than such hours as may pg (" day,
11. Opening than and closed 12 Y befixeq by s

l‘d t‘-.'-ll‘“l‘l' ”“‘ ‘itat(‘ ('( ,v(sr‘"n(\nt:

h« 0"(‘” l‘(i Ii‘r

ﬂnﬁfu"ﬂ"“n ISsu
«d that any Cus
»d in any vsmlﬂhshn}( n bia
i the quarter of an hot mme s St
aurirg issuing @ nohficahonh under thed i (
ofore 18! v | rescri ner,

@ frl:lr‘zha]] hold an enquiry in the p

e L, rn.'l'lt‘ . 1 ¢ . ’

oo te Government may, for t'hf.‘ purp ?Se e th;s Sectt)119n, fix dlfferent
(3) Th(‘f;;_";em sstablishments ot different classes of esta ishments o, for

hours for ditfe '

| ime r,
different areas or for different times of the yea
e h gl \

tomer who was being 'q("'.-wd iy Wa‘“”g to}
t at the hour fixed for its closing ma be e

A id P i
S mediately following such hoyy *veg

b, the State

COMMENTS

SynnpSI s
1 Working hours

2. S. 11, Proviso )
B \
Working kours
Section 11 — Karnataka Shops and Commercial Establ.ishr.nents Rules,
1963, Rule 7 — Restriction on the working hours — Constitution of India,
Articles 226 and 227 — Writ petition — lemg of .hours of opening and
closing of place of public entertainment — Violation of Articles 14, 16,
19(1)(g) and 21 — Karnataka Police Act, 1963, Section 2_(15) — Place of public
ertertainment — Opening and closing timings of — Fixing under the Police
Act — Whether illegal — Whether violation of Constitution —
Petitioner-owner of a chain of Hotels/Restaurants — Commissioner of Poljce
issued notification under Section 2(15) of the Police Act iImposing restriction
on opening and closing timings of Hotels — Ordered that hotels shall remain

open from 6.00 to 24.00 hours only and shall remain closed from 00.00 to

— Exercising the power is well-within the
e rders issued in order to keep peace and
f e

afé‘qrrét?; t‘é‘ tt1}~]ee f‘ifefi ~ Commls‘smner has rightly taken decision to control
with the ordor - n&ng‘i by looking into reality — No grounds to interfere

Mt petitions digm; 5 2
Karnatakq gy Another, 20}(;9(6) l?asr.dlflmésfys';d. e e Aay
8. 1L.~Working oo 2ot
. V\{orklng:‘ Jl’mura cannot be changed by agreement, Workmen of
Y ndustrial Tripuya), (1967)2 LLJ 526.

AKL) PUBLICATION
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5.12(5) __ KAR.SHOPS & COMMERCIAL ESTABLISHMENTS ACT, 1961 277

Working hours cannot be reduce £t v
(indic), L. b Their Workmen, 1( ‘;61;() (2 (L E%J;;\dustnal Tribunal, May and Baker

Applies to all establishme :
o Md. Kassam, LR 1942 l;:‘nin;':);ven if no employees are employed, Emperor

S. 11, Proviso

S. 11, Proviso.—Employee is enti _
y . . yee is entitled t .
fifteen minutes, Dalmiya In re, (1951)2 LL]J 4(';3(.)Ver A o

12. Weekly Holidays.—(1) Every establishment shall remain closed for
one day of the.we.ek. The employer shall fix such date at the beginning of the
year, Ifor within thirty days from the date of commencement of
estab}13hment§, as the case may be] notify it to the Inspector and specify it in
a notice prominently displayed in a conspicuous place in the establishment.
The employer shall not alter such date more often than once in three months,
shall notify the alteration to the Inspector, and shall make the necessary
change in the notice in the establishment.

(2) Notwithstanding anything contained in sub-section (1), the State
Government may allow an establishment to remain open throughout the
week if it is satisfied that the establishment employs additional staff for
meeting the requirements of sub-section (3) of this section.

(3) Every employee in an establishment shall be given at least one whole
day in a week as a holiday for rest:

Provided that in establishments in which rest for one-and-a-half daysina
week is allowed, such period of rest shall be continued.

(4) It shall not be lawful for an employer to call an employee at, or for arn

employee to go to, his establishment or any other place for any work in
connection with the business of his establishment on a weekly holiday given

to the employee under sub-section (3) or on a day on which such
establishment remains closed.

(5) No deduction shall be made from the wages of an employee in any
establishment on account of the holiday given to him under sub-section {3).
If any employee is employed on daily wages, he shall nonetheless be paid his

wages for the weekly holiday.
e e e
COMMENTS

e ——————

Applicability of the provision

S.12.—Applies even if only contra
Emperor v Hasanali, 44 Bom. L.R. 50; State v Chandra Prakash, 1

Tulsi Ram v Emperor, AIR 1944 Lah. 376.

ct or piece rate workers are employed,
958 ALJ 484 and

—————

—

L Inserted by Act 25 of 1997,5.6
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, smployees, Shanbu Prasad v State of U, P, (1960)]
N te, 1963 A.W.R.H.C. 62 and State of Bilay Gopa

A nplies to t.-hnp!: w TS
i1 l‘\ail';ll Radhey Shyam v State,
, Radhe )

ach 1957 R.L.J.R. 43. | |
i ly holiday is to be givr_‘nirrespectl;fze of number of hours of work i
Weekly holiday 18 P 1
in, R f.'(clu-'hm' Dayal v Rex, ILR (1951)2

sekly holiday, Ghulam Hussain v Rex, 1950 A
lil*.\]n]oivorr h??‘ L]So;:f?;fytﬁ;;gAL] 10 )E:nd Abid Allv State of I P,, (1958)1
255; Babv Lal o Lt Magi! A

734, ‘ L ol
LL] 73 .on contravened by members of family working? see RacIihey Shyam
Is eoitlx;zza)ox W.R.H.C. 62. Under Mysore Act they are also employer’
v State, e
and hence cannot work.

ontrave -

13. Seiling outside establishments prohibited after' closi_n
h*u:;s. —Save as provided by or under any other enactment for thg time bein
e, 10 person shall carry on, in or adjacent to a street or public plac.:e, the
ﬂlr;c;;]‘ﬁ F(;f!oods after the hour fixed under Sechgn 11 for th_e c!osmg of
establishments dealing in the same class of goods in the locality in which
such street or public place is situated:

Frovided that nothing in this section shall apply to the sale of newspapers

22¢ such cther articles as may be exempted by notification by the State
Covernment.

COMMENTS
Statutory rules

S. 13.-- Any other enactment, would include statutory rules, TLR 1942
Bom 614:44 Bom, L.R. 446.

Effect of section is to protect an employer who has been compelled to close
nis shop from competition and also to prevent him from re-opening his
Cusiness in the street or public place, Emperor v Md. Kassam, ILR 1942 Bom.
107.

—_—
CHAPTER 1V
Annual Leave with Wages

14, A.pplicatioln of Chapter,—The Provisions of this Chapter shail not
operate to the prejudice of any rights to which

dinder s , an employee may be entitled
uider any other law or undey the terms of any award, agreement or contract
of service; :

—_——

& : -'. 1 er C&VE -t Wa es = 1 1
In this Chapter, the employee g 8¢S or weekly holidays than are provided

AKL] PURLY ATION
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COMMENTS
Protects

S. 14.—Protec o |
rotects not only existing benefits but also does not prohibit

future arrangeme A :
LL) 826, rangements, Alembic Chemical Works v Workmen, 20 FJR 78 : (1961)1

15. Annual leave with wa :
; ges.—![(1) Every employee in an establishment
shall be entitled to leave with wage Jt e b v
s and shall 1
number of days calculated at the §ate of.—q bl Lot

(i)  oneday forevery twenty days work performed by him in case of
an adult;

(ii) oneday forevery fifteen days of work performed by him in case
of young person;

Explanation.—For the purpose of this sub-section,—

(a) any day of lay-off, by agreement or contract as permissible
under the standing order or for any other reasons beyond the
employer’s control;

(b) in the case of female employee, maternity leave for any number
of days not exceeding twelve weeks; and

(c) the leave earned in the year prior to that in which the leave is
injoyed;s.
shall be deemed to be days on which the employee has worked in an
establishment for the purposes of computation of leave under this section,
but the employee shall not earn leave for that period].

2[(2) x x x x]

(3) Every employee shall also be entitled during the first twelve merniths of
continuous service and during every subsequent twelve months of such
service in any establishment to leave with wages for a period not exceeding
twelve days, on the ground of any sickness incurred or accident sustained by .

him or for any other reascnable cause.

(4) If an employee is discharged or dismissed from service during the
course of the year he shall be entitled to leave with wages at the rates laid
down in sub-section (1) even if he has not worked for the entire period

specified in sub-section (1) 3[x x x x X} entitling him to earn leave.

(5) If an employee 2ntitled toany leave under sub-section (3) is discharged
or dismissed from service when he is sick or suffering from the result of ar
accident, the employer shall pay nim the amount pay.adle 0 xde_r this Act 1’n‘
respect of the period of the ieave to which he was entitled at the time of his

i ——————— S e e e e

Sub-section 1 substituted by Act 25 of 1997, s. 7(a)
Sub-section (2) amitted by Act 252! 1997, 5. 7(b)
¢ —r= and bracks's “or sub-secion (2y

onvitad by Act 25 0f 1997, &. /o

s K3 =

2 KL FUBLICATION
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AR BHUID Sy sy e

30

24 if a )4 able to hlm
iti 3 int If any, pa

{ischarg Jismissal, in addition to the amou ’ y

18C > Or di §8al,

discharge « :

l‘l‘l}(] “‘lll\_.\‘l\l“"“‘( )-

day or
: ; : f leave of half a

lating leave under this section, fmcdmfn;::)tion of less than half
o l]w 1?}(111(r01t‘('ci as one full day’s leave, and fr

more shall be {re:

day shall be omitted.

the whole of the
: lendar year take

1oy ! e does not in any one ca ; 2), as the case may
(7)1f an 0;*55?5; under sub-section (1) or sub-sectllog 5e)t0 be-allowed o
e alllo‘:‘t; riot taken by him shall be added to the le

e, any e , _ -

}ﬁm ir'.ythe succeeding calendar year:

ay be carried
[Provided that the total number of the days of lefa_we g;atsf? y
f mlraig to a succeeding year shall not exceed forty-five day
O d S :

i leave with wages
‘ded f - loyee who has applied for |
rovided further that an emplo _ Inid doim
' tl: ?; ptottbeen given such leave in accordance with any scheme laid dow
it )« t

I sub-sections (10) and (11) shall be entitled to carry forward the unavailed
leave without any limit.

3, An employee may at any time apply in writing to the manager of the
esté‘blishment, not less than ten days before the dat

leave o begin, to take all the leave or any portion thereof allowable to him
during the calendar year:

any year shall not exceed thre

which leave may be taken durin
e or such
Detween th,

number as may be agreed upon
€ empleyer and the employee,

() ¥ any employee wants t0 avail himself of the leave with wages due to
im under sub-section (3), he shall

€ granted such Jeave even if the
application for leave i not made within the time specified ip sub-section (8),
ard ir such 5 case, wages as admissible under Sectjon 17 shall be paid not
later than fifteen days from the date on which the leave begins,
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s.15(14)

(13) If the employmon‘t of an (‘mplﬂyev who is en

Lsection (1) '[x X X X x] is terminated b Vo
:ﬁg’(;ctfn leave to which hp is entitled or i? I::;,;?E}];;ﬁf&r Ef?re Siha‘f' taken
been granft‘d such leave, the employee quits his Qmpln' m('n?r;) f aving not
taken the llcavc, the employer shall pay him the amgu : efore he has
Gection 1610 respect of the leave not taken, and such pa mn tP‘;}’ﬂble under
where the employment of the employee jg terminpatzd En fha” i
pefore the expiry of the second working day after such t)érm‘e employer,
- where an employee quits his employment, on or before the next“;)ilt)lfocrl]e’t;nd

(14) The unavailed leave of an employee shall not be taken into

titled to leave under

ideration in computing the period of : , ,
bcggfre discharge or dismissal. g >' ANy notice required to be given
COMMENTS

synopsis

1 Industrial Tribunal

2, Leave wages

3, Contemplate a definite period of work per working day
4 Cessation of work

5 Employee to accumulate earned leave

Industrial Tribunal

S. 15.—Industrial Tribunal cannot grant leave in excess of maximum
provided by Act, Management of Marina Hotel v Workmen, (1961)2 LLJ 94, 130

and 431 SC.

But where a minimum is prescribed. Tribunal can grant more, Dalmia
Cement (Bharat), Ltd., New Delhi v Their Workmen and Another, (1961)2 LL] 130.

See also Alembic Chemical Works v Workmen, 20 FJR 78 : (1961)1 LL]J 328
under Section 79 of Factories Act.

Leave under sub-section (1) arises as a matter of right, Budichand v 1st Civil |
Judge, Nagpur, AIR 1961 SC 644 : (1961)2 LL] 86.

If employment should be continuous, Mawana Sugar Works v Workmen,
(1953)2 LLJ 289.

Leave wages

Ss. 15 & 16.— Leave wages are wages within Payment of Wages Act

Hindustan Journals v Govindram, 1962 MPC 107.

But is not entitled to preferential payme
¢mployer-company, Lakshminarayana Sastry v Vijaya
1. 719, e
(2), as the case may be.”

nt in the liguidation of
Commercial Bank, 1957 An.

- L i - n
b The words, figure, brackets and punctuation mark “or sub-sectioni

Omitted by Act 25 of 1997, 5. 7(d)

A KL1 PUBLICATION
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—

Contemplate a definite period of work per working day
01 ¢

ini ' king day.
“ont » a definite period of work per working day
~Contemplate a de
Ss. 15 &311\6 er had n“}contml over hours of work or c:jgys (:(f) \gric;rtv:l)lr
pidiori ly\-k and workman could come and go accor ing o
quanhl); k:’ l‘iv;\lze period cannot be calculated, Shankar Balaji v State of
wages for le
Maharashtra, 1962 MWN 124 SC.

Cessation of work

; ' 2 to 4 hours amounting to illegal
.—Cessation of work even for :
strxﬁélws(oalzld amount to interruption of service, B.& C Co. v Workmen, 1953
SCR 219 : (1953)1 LL]J 181.

Employee to accumulute earned leave

' late earned leave
. 15(7) & 35.—The right of an employee to accumu .
undS:r llli(le)IS(S)(iii) Ce-operative Societies Rules is not affected by Section

15("); but is specifically saved by Section 35 of Karnataka Shops and
\* 20

Commercial Establishments Act, Thimmappa Rai v Labour Court, (1976)1 Kar,
L. J. 330.

16. Wages during leave period.—(1) For the leave allowed to him under
Section 15, an employee shall be paid at the rate equal to the daily average of
his total full-time earnings for the days on which he worked during the
month immediately preceding his leave, exclusive of any overtime wages

and benus but inclusive of dearness allowance and the cash equivalent of the
advantage accruing through the concessional sale to the employee of
feodgrains and other articles.

(2) The cash equivalent of the advan
corzessional sale to the employee of foodgra
computed as often as may be prescribed on the basis of the maximum
quantity of foodgrains and other articles admissible to a standard family.

Explanation.—The explanations to sub-section (3) of Section 8 shall be
applicable for purposes of determining standard family under this

sub--sec:_ﬁ.on.
\
COMMENTS

ins and other articles shall be

Leave wages

2, Contemplate q d

efinite period of work per working day

—_—

Leave wages
Ss. 16 & 15.--Leave wages are wages withj

Hindustan Journals v Govindram, 1962 M%C 107. Nl st

But s not entitleq to

employer-company, Lakshmi

An.L.T. 719,

Preferential Payment in the liquidation of
nlarayana Sastry y Vijaya Commercig] Bank, 1957

AKL) PUBLICATIQN
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Contemplate a definite period of work per working day.

Ss. 16 & 15.—Contemplate a definite period of work per working day.
Where omrlﬂ_\ﬂ’r had no’control over hours of work or days of work or
quantity of work and workman could come and go according to his will,
wages for leave ]Blenod cannot be calculated, ghanknr Balyi v State of
Maharashtra, 1962 MWN 124 SC.,

n certain cases,—An emfployee who has been
allowed leave for not less than four days in the case of an‘adult, and for not
less than five days in the case of a young person, shall before his feave begins,
be paid the wages due for the period o

17. Payment in advéf{é; i

eave allowed.

COMMENTS
Offence

Ss. 17 & 33.—Offence — Where there is nio evidence as to what direction
the Labour Inspector gave and if so whether they were lawful directions, no
offence (of not complying with the directions) under Section 33 is made out.

Where there is no evidence of tender of the wages for the period of the
leave before the leave begins and the employer expressed his inability to pa

and the employee agreed to take it later, held, there is no compliarice wi
Section 17,

ot anjunatha Navada v State of Mysore, (1974)2 Kar, L.J. Jr. 51 Sh. N.

18. Mode of recovery of unpaid wages.— Any sum required to be

aidb
an employer under this Chapter but not Epaid by him shall be recovefable a);.
delayed wagR? under the provisions of the Payment of Wages Act, 1936
(Central Act IV of 1936).

19. Power to make rules.—The State Government may, to carry out the
purposes of this Chapter, make rules di

_ recting employers to keep registers
con ainindg such particulars as ma

may be prescribed and requiring the registers
to be made available for examinafion by Inspectors.

20. Power to exempt establishments.—Where the State Government is
satisfied that the leave rules applicable to employees in an establishment
provide benefits which in its opinion are not less favourable than those for
which this Chapter makes provision, it may, by notification, exempt the
establishment from all or any of the provisions of this Chapter, subiect to
such conditions as may be specified in the notification.

COMMENTS
Favourable benefits

S.20.—Is not limited to more favourable benefits existing on date of Act,
Alembic Chemical Works v Workmen, (1961)1 LL] 328.

CHAPTER V
[Wages and Compensation]
21. Application of the Payment of Wages Act.—(1) Notwithstandin

anything' contained in the Payment of Wages Act, 1936 (Central Act IV o
193{6), referred to in this section as ‘the said Act’), the State Government

1 Substituted for the heading “Wages, Compensation and Maternity Benefit” by Act 4 of
1969, s. 2(i).

A KL] PUBLICATION



ENTS ACT, 1961 S. 25(f)
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M

isions of sub-section
ification, direct thatsublect to fthg ]%f%vrlcse' on the date of passir21)'
may, b “O“ﬁmmr sf the provisions hercolaxto']”Or any class Ofemployees
tl1elsaitA/\t‘i£}‘"{|$(f‘ t:ﬂo|.(‘gislatglfelsmq(!:1£t}£ ptoy which this Act ]appg%eS, and
of this Ac wers in establish i o icable t
and their oiilnpl(;%/gr; Clt“O r( the provisions thereof shall be app 0 the
thereupon, the s

i d in this Act.
- 2es, as 1f enacte
employers and employees,

he application of the rovisiontsoroair t};?ntsezacidunﬁgtr tiﬁs fj\nc);
(12{ o t:t ml’e’? sub-section (1), the Inspec se opfghe enforcement of the
establishmen lél“ be the Inspector for the purpo Fhis ooy
Sha“'bieo(?\geé? fhe (s)aid Act within the local limits of his j :
provis

COMMENTS
Notification

' ' jurisdiction b authority

ification is essential for exercise of Jurisdiction by )
Con?:%%rlc'izlrr\zly?ctil?ncc?r?s(;lr}alls Bank v Authority under Payment of Wages Act, 1936,
1958 An. L.T. 614,

Effect of extension of Pagment of Wages Act to Co-operative Societies, see
Farkhundalli v Potdar, (196

)1 LLJ 51, overruling Bagicha Mils Co-operative
Society v Natwarlal, 60 Bom, L.R. 1363,

icati rkmen’s Compensation Act.—The rovisions
ol the %?llclr%aeté?snggrg;aeel‘ggtion Act, 1923 Central Ao VT 28 1923) asin
force on the date of passing of this Acf by the State Legislature, and the rules
made thereunder by the S%ate Governrrient for the tifne b
mutatis mutandis 3

€ing in force shal]
pply to employees and employers Sf sh
commercial establish

ops and
ments.
'[23. Application of the Maternity Benefit Act.—x x x x %]
CHAPTER V]
Employment of Children and Women
24. Prohibition of employment of children.—No chilg shall be required
or allowed to work in any establishment.
[25. Regulation of loyment of wq N during night, — (1 A woman
emp[lqyeeev%l}lxoaisl;%g \Oarilel_mp &%?be allo‘qrezlnfo wgl)lrk ll'gl a shop or( c)ommercial
. establishment during mgh% subject to the follo

wing conditions, Namely, —

(@ The regulation stipylateq under Sectiong 7,8,9,10 and 12 of the
Act shall continge to apply to the women employee working

during night shift;

(b) illi be obtained in Writing:

(€)  The establishment shal ort faciliti

: of the woman €mployee to the w

ree o

es from the
Cost and with adequate Se
shall h 1 i

3 e }(:rtl;place and back
Curity, il
ave GPS for tracking anq mconiltt::))rring;C i fac111ty
(d) Employment of Women employee shal] pe On rotation basis;
() Ade uate number of i
nigh? shift, i o Y s

ards shall pe posted during

acility and waghiom: ‘%%edricity, ,
and washing fa ities with 54 ¢
p(;i\]?;g;lded Separagtely for womer? e.r?rcll]gl?);e‘gsa tsegr Supply shal]

as to Secure
L Section 23 omitteq by Act 4 of 1969, 5. 2(ii),
2 Section 25 substityte b

e S
dby Act No. 40 of 2020, w.ef, 19-10-202¢

(f) Sufficient rest room
f

kers, dis ensa

AKLJ PUBLICATION



=

5.26(4)  KAR.SHOPS & COMMERCIAL ESTABLISHMENTS ACT, 1961 3

(8)  The establishment shall bear the cost of créche obtained by the
women employees from volunfary or other organisations;

(h). The establishment shall obtain Bio-data of each driver and
conduct pre-employment screening of the antecedents of all
drivers employed on their own. As regards the driver emFlo ed
through ou sourcing, the company shall ensure to its satis ac?irrm
that the collection of Bio-data and conduct pre-employment
screening of the antecedents of the drivers is carried out by the
service provider;

(i)  The Schedule of route of pick-up and drop shall be decided by
the supervisory office of the com pan}/ only. In case of exigencies,
change of drivers/routes/shifts shall be allowed only with the

prior knowledge of supervisory officers/employees;

() The telephone number, particularly mobile phone numbers
e-mail ID and address of the women employees shall not be
disclosed to unauthorised persons;

(k)  Careful selection of routes shall be made in such a way that no
women employees shall be picked up first and dropped last;

() The company shall provide security guards at work place and
night shift vehicles when women employees are being picked up
first or dropped last;

(m) The designated supervisors of the company or service provider
shall randomly check the vehicles on various routes as for as

possible;
(n) The establishment shall have a control room/travel desk for
monitoring movement of vehicles;

(0) An APE in mobile may be developed and adopted by the
establishment through which the women employee can contact
the concerned at the time of emergency by giving signal; and

(p) Any other condition as may be prescribed.

2) If any establishment fails to comply with the above conditions, it shall
lead to cancellation of the Registration Certificate.”

CHAPTER VII
Enforcement and Inspection

26. Inspectors.— (1) The State Government may by notification appoint
such persons or such class of persons as it thinks fit, to be Inspectors and
Assistant Inspectors for the purposes of this Act within such lccal limits as it

may assign to them respectively.

1[(2) The State Government may, by Notification, appoint such public
officers as it thinks fit to be Additional Inspectors, for all or any of the
purposes of this Act, within such local limits as it may assign to them
respectively.

(3) In any area where there are more Inspectors than one, the State
Government may, by Notification, declare the powers which such Inspectors
shall respectively exercise.

(4) The Commissioner of the Labour in Karnataka shall be the Chief
Inspector for the purposes of this Act, for the whole of the State of

Karnataka.]

1. Sub-sections (2), (3) and (4) substituted for sub-section (2) as by Act 40f1969, 5.3

A KLJ PUBLICATION
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ClI

yps & COMME Y
KAE_iH(’/ ors.—Subject to any rule

% __—

ules py

ect 4 ay, wit ade
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31. mcedure.—(l? No prosecution under this Act or the rules or giders
made thereunder shall be instituted save on a complaint in writing by an
Inspector.

(2) No court inferior to that of a Magistrate of the Second Class shall t{;‘y
ﬁ?};‘ent\ﬁime punishable under this ﬁct or any rules or orders made
ereunder. '

COMMENTS

S. 31 and Rule 21

S, 31 and Rule 21.—Circular dated 11-3-1970 of Labour Commissioner
requiring Hru%r) sanction for pr(ésecu,tion-\/ahdlt -Constitution, Article 226 —
Challengi egartment ead’s circular — The circular dated 11-3-1970
issued Dy the Labour Commijssioner re?m_red that the Labcur Inspectors
should obtain Pl‘lOl‘ sanction of the Commissioner for launching prosecutions
in respect of statutory corporations, banks and public sector tndertakings.
That the circular was ullra vires of the Act and therefore invalid. The
responsibility for enforcement of the provisions of the Act and Rules was

rimarily on’the Labour Inspector. He was answerable to the law and to the
aw alone, and if he committed acts contrary to law or instituted prosecutions
by abusing his power, it was open to the Commissioner to take action against
such Labour Inspector, but he cannot command the Labour Inspector to
obtain his prior sanction to institute tprosecutlons in the guise of supervising
his activities. There was no classificafion under the Act or'the Rules in res et
of statutory corporations, banks and public sector undertakings, and all the
emﬂ;_)lloyers and their establishments must be treated alike for the enforcement
of the Act and the Rules.

The Labour Inspector, though a subordinate official, couid challenge the
validity of the circular issued by the Head of the Department, Annaji [idav v
State of Mysore, (1975)1 Kar. L.J: 514.

32. Limitation of prosecutions.—No court shall take cogrizance of any
offence under this Act or any rule or order made thereunder, unless
complaint thereof is made within six months from the day on which the
offence is alleged to have been committed.

COMMENTS
Synopsis
1 Limitation
2 Continuing offence

Limitation
S. 32.—Limitation starts from date of offence and not from date of
detection, Ranjit Singh v State of Uttar Pradesh, 1957 All. L.J. 962.

Section 12 of Limitation Act would apply and first day of the period must
be excluded, Thakur v State of Uttar Pradesh, (1959)2 LL] 34.

Complaint by post not proper, Baldeodas v State, ILR (1954)1 Al 13,: 1952
AL]J 534. But See State v Satnarain, 1960 BLJR 480 : (1960)2 LL] 583 and State of
Madhya Pradesh v Rukhabsa, ILR 1952 Nag. 550.

Limitation is for filing complaint and not for taking cognisance. State v
N.K. Govil, 1956 All. L.J. 188 overruling 1953 AL]J 481.

A KLJ PUBLICATION
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'(33-A. Compounding of offences.—(1) The jurisdigtional Labour foicer
in lieu of prosecution may compound the offences pun'lsha ble under thlS-ACt
or the rules made thereunder, except the offences punishable under Sections
24 and 25, at the option of the offending employer befo-re or after the
institution of the prosecution by levying a sum not exceeding rupees two
thousand but not less than rupees one thousand for the first offence and for
the second or subsequent same offence, a sum not exceeding rupees five
thousand but not less than rupees two thousand.]

CHAPTER IX
Miscellaneous

34. Maintenance of registers and records and display of
notices.—Subject to the general or special orders of the State Government, an
employer shall maintain such registers and records and display on the
premises of his establishment, such notices as may be prescribed. All such

registers and records shall be kept on the premises of the establishment to
which they relate.

35. Saving of certain rights and privileges.—Nothing in this Act sha}l
affect any rights or privileges which an employee in any establishment is
entitled to under any other law, contract, custom or usage, applicable to such
establishment, or any award, settlement or agreement binding on the
employer and the employee in such establishment, if such rights or

privileges are more favourable to him than those to which he would be
entitled under this Act.

COMMENTS
Saving of certain rights

S. 35.—Saves rights under other law, Ahmedabad Man

ufacturing and Calico
Ptg. Co. v Textile Labour Association, (1954)2 LLJ 580.

Saves right under usage, Globe Theatres v Workmen, (1956)1 LL]J 210.

A concession which can be unilaterally withdrawn is not a right saved,
Workmen of Hindustan Shipyard v Industrial Tribunal, (1961)2 LLJ 526.

Ss. 35 & 15(7).— The right of an employee to accumulate earned leave
under Rule 18(3)(iii) Co-operative Societies Rules is not affected by Section

15(7); but is specifically saved by Section 35 of Karnataka Shops and
Eommercial Establishments Act, Thimmappa Rai v Labour Court, (1976)1 Kar.
-J. 330.

Ss. 35 & 39(7).—Sections 10(1)(c) & 33C
1947 — Section 35 provides an alte
Labour Court under Industrial Dis
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Section 33-A inserted by Act No. 12 of 2007
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(3) Where an employee has been removed or dismissed without
reasonable cause or without proof of misconduct, the employee shall, where
the employer does not agree to reinstate him, be entitled to such
compensation as the appellate authority may determine, provided that such

compensation shall not exceed an amount calculated at one month’s pay for
every year of service '[x x x x x].

(4) Any person aggrieved by an order of the appellate authority may
apply to the District Judge for a revision of such order and subject to the
result of such application, the decision of the appellate authority shall be final
and binding on both the employer and the person employed.

(5) The amount payable as compensation under this section shall be in

addition to any fine payable under Section 30 and shall be recoverable as 2
fine.

(6) No employee who has been awarded compensation under this section
shall be entitled to bring a civil suit in respect of the same claim.

(7) If under any other law or under the terms of an award, agreement or
contract of service, any employee is entitled to a longer period of notice or to
more favourable benefits than are provided in sub-section (1) or sub-section
(3) the provisions of the said sub-sections shall have effect as if such period of
notice and such benefits had been enacted in this Act.

COMMENTS
Synopsis
1 Power of dismissal
2 Appeal and Scope of enquiry

Power of dismissal

S. 39.—Does not confer power of dismissal but prescribes certain
liabilities, Satyanarayan Brush Factory v Workmen, (1951)2 LLJ 579.

Ss. 39(7) & 35.—Sections 10(1)(c) & 33C(2) of Industrial Disputes Act,
1947 — Section 35 provides an alternative forum for workmen to approach
Labour Court under Industrial Disputes Act, if it is established that he is also
a workman covered under that Act — Section 39(7) does not expressly or
impliedly act in derogation of Section 35 which confers a right on workmen
to approach forum available under Industrial Disputes Act, if he is a
workman covered bv that Act — Scope explained, Gopal Naidu A. v State of
Karnataka & Others, 1989(1) Kar. L.J. 189.

Appeal and Scope of enquiry

5. 39(2) & (3).-~Appeal — Scope of enquiry — It is necessary for the
appeilate authority under Section 39 of the Act to give a finding that the
services of the ernpicyee have been terminated without reasoriabie cause or

The words “suiject, i 2ny case to the maximum of six months pay” omitted by Act 25 of
1997 5.11 '

A KLY PUBLICATION
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2).—Appeal — Scope of enquiry — It is necessary for the
;miilzzfalu&tth((wiry mtéer Section 39 of the Act to give a finding that the
servioes of the employee have been terminated without reasqnable cause or
when the termination is on the ground of misconduct, the said t'errmnatlon
has been made in the absence of misconduct proved at an enquiry held for
the purpose. The appellate authority will have no jurisdiction to grant
compensation under Section 39(3) of the Act otherwise.

The appellate authority must apply its mind to the amount  of
compensation to be awarded. Award of maximum compensation without
gIving reasons in support of the order cannot be sustained.

In an appeal under Section 39(2) the appellate authority must hold an
enquiry, whether the termination of service is based on a reasonable cause or
on the ground of misconduct, Parappa Sangappa Palled v Astulsaheb
Hasansaheb, 1964 Mys. L.]. Supp. 671 dist., (1972)1 Mys. L.J. 132.

—_—

wh

40. Power to make rules.—(1) The State Government may. by
notification, make rules to carry out the purposes of this Act.

(2) In. particular and withoyt prejudice to the generality of the foregoing

power, rules made under sub-section (1) may provide in respect of the health
and safety and welfare of employees.

(3) In making rules under this section, the State Goy
that a contravention of any rule shall

extend to '[ten thousand rupees|,

COMMENTS
Name board

196§8I0{ti?n240(1) — Karnqtalf?a Shops and Commercial Establishments Rules,
o 1uLe 4-A — Constitution of India, Articles 29(1) and 345 — Karnataka
'dal Language Act, 1963 Sections 2 and 4 — Karnataka Local Authorities

1
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Substituted for the words “(wg hundred and fify Tupees” by Act Nc. 12 of 2007
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(Official Language) Act, 1981, Section 2(b) — Name board — Exhibition of —
Rule requiring every commercial establishment to display its name board in
Kannada and versions in other languages below Kannada version — Rule,
held, does not interfere with fundamental right of any linguistic group to
conserve its language, script or culture and hence not uitra vires of Article 29

of Cnnshtut@on — When rule is held valid, notice issued to enforce rule
cannot be said to be illegal.

Chrmdraslwl\‘.arm'nh, ], Held: Rule 24-A of the Rules provides that the name
board shall be in Kannada and whenever other languages are also used, the
version in such other languages shall be below the Kannada version. From
thls it is seen the said rule does not in any way prevent the petitioner from
displaying the name board of his shop in his language i.c., Marathi along
with Kannada. If that is so, it cannot be said that the petitioner has in any way
been prevented from conserving Marathi language since he is also allowed to
use Marathi language along with Kannada. . . .. When the State Government
has legislated the law declaring the official language of the State as Kannada
by virtue of its constitutional right under Article 345 of the Constitution, it is
just and necessary to display the name board in Kannada. At the same time
Rule 24-A of the Rules has not prevented the petitioner or any section of the
citizens from displaying the name board in his own language. Therefore, it
cannot be said that Rule 24-A of the Rules has in any way come in the way of
conserving the language of any section of the citizens. Therefore, Rule 24-A
of the Rules is not ultra vires of Article 29 of the Constitution.... .. Since Rule
24-A of the Rules is held to be valid, any notice issued to enforce Rule 24-A of
the Rules cannot be said to be illegal. Therefore, the impugned notices are not
liable to be quashed. Laxman Omanna Bhamane v State of Karnataka And

Others, 2002(2) Kar. L.J. 208.

41. Notifications and rules to be laid before the State
Legislature.—Every notification issued under sub-section (3) and
sub-section (4) of Section 3, sub-section (1) of Section 21 and sub-section (1) of
Section 37 and every rule made under Section 40 shall be laid as soon as may
be after it is issued or made before each House of the State Legislature while
it is in session for a total period of thirty days which may be comprised in one
session or in two successive sessions and if before the expiry of the session in
which it is so laid or the session immediately foliowing, both Houses agree in
making any modification in the notification or rule or both Houses agree that
the notification or rule should not be made, the notification or rule, as the case
may be, shall thereafter have effect only insuch modified form or be of no effect,
as the case may be; so however that any such modification or annuhnent_shaﬂ be
without prejudice to the validity of anything done previously under that

notification or rule.

42. Repeal and savings.—The Bombay Shops and Establishments Act,
1948 (Bombay Act LXXIX of 1948), as in force in the Bombay Area, the
Hyderabad Shops and Establishments Act, 1951 (Hyderabad Act X of 1951),
asin force in the Hyderabad Area, the Madras Shops and Establishments Act,
1947 (Madras Act XXXVI of 1947), as in force in the Madras Area, and the

A KLJ PUBLICATION
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provisions from the provisions of the Acts in force immediately before the
commencement of this Act, the State Government may by notification, make
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33.
35.
36.

38.
39.
40.

SCHEDULE
[See sub-section (4) of Section 1]
Names of Places

Arsikere Town 41.  Karkal

Athani 42.  Karwar

Bagalkot 43.  Kolar Town

Bangalore City 44.  Kolar Gold Fields Ares
Bangarpet Town 45.  Kollegal

Bantwal 46.  Koppal

Belgaum 47.  Kottur Panchayat Area
Belthangadi 48. Kudligi Panchayat Area
Bellary City 49.  Maddur

Bhadravati Town 50.  Mahalingapur

Bidar 51.  Malavalli

Bijapur 52.  Mandya Town
Chamarajanagar Town 53.  Madhugiri Town
Channapatna 54.  Mangalore

Chellakere Town 55.  Moodabidri
Chickballapur Town 56.  Mulki

Chickmagalur Town 57.  Mysore City
Chintamani Town 58.  Nanjangud Town
Chitradurga Town 59.  Nippani

Coondapur 60.  Puttur

Davangere City 61.  Rabkavi Banhatti
Dharwar 62.  Raichur
Doddaballapur Town 63. . Ramanagaram
Gadag-Betgeri 64.  Sagar

Gauribidanur Town 65.  Saklespur Town
Gokak 66.  Sandur

Gulbarga 67.  Shahabad

Guledgud 68.  Shikaripur

Hadigall Panchayat Area 69.  Shimoga Town
Harapanahalli Panchayat Area 70.  Siddlaghatta
Harihar Town 71.  Sira Town
Hassan Town 72.  Sirsi
Hiriyur 73.  Siruguppa Panchayat Area
Hospet Town 74.  Srinivaspur
Hubli 75.  Srirangapatna
kal 76.  Thirthahalli
Jamkhandi 77.  Tiptur Town
Kamalapur Panchayat Area 78. Tumkur Town
Kampli Panchayat Are 79. Udupr

80.  Yadgir

Kanakapura
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